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MYERS, J., FOR THE COURT:

1. On May 28, 2002, Russdl filed his complaint against J. Stewart Williford, M.D., D.G. Kabs,
M.D., and Reikes Hde Kobs & Strauss Radiologigts, a Partnership (“the doctors’), aleging medical
malpractice. The doctors filed mations to dismiss, arguing that the action was barred by the statute of

limitations. The court, in consdering the motions to dismiss, considered some materiad outside of the



pleadings, and the motionsto dismisswere thus transformed into motions for summary judgment. The court
granted the doctors mations ordly on June 12, 2003 and entered its written order on June 23, 2003,
thereby dismissng Russdl’s action with prgudice. Aggrieved by this ruling, Russdll now appedls.

92. Russl| raises the following issues, which, for clarity and convenience, we have combined and
recagt from their origind wording in his brief:

|. DID THETRIAL COURT ERRIN FINDING THAT THEAPPELLANT FAILED TO EXERCISE
DUE DILIGENCE?

I1. DID THE TRIAL COURT ERR IN APPLYING THE 1998 VERSION OF THE STATUTE OF
LIMITATIONS FOR MEDICAL MALPRACTICE?

I11.DID THETRIAL COURT ERRIN FAILINGTO CONSIDER THE AFFIDAVITS PRESENTED
IN OPPOSITION TO THE APPELLEES MOTIONS TO DISMISS?

113. Finding no reversible error, we affirm the judgment of the circuit court.
FACTS

14. On July 31, 1973, RussHl had surgery on hisleft leg in order to correct injuries he suffered in an
automobile accident. Immediately after the surgery, Russdll noticed that hisleft legwas turned out toward
the left in an anorma way. Because of this abnorma turninginhisleft leg, Russall consulted Dr. Williford
in order to determine the nature of the problem, if any. Dr. Williford concluded that there was amuscular
problem brought on by the nature of the incisions he had to makein performing the surgery. Dr. Wiilliford
advised Russdll that the problem could be corrected through physica therapy.

5.  Although Russdl learned to force his left leg to face forward, the physical therapy did not
completely correct the problem, and for many years thereafter, Russal lived with this condition in his left
leg. The condition was most noticeable when Russdll was exhausted or fatigued, because a those times

he had to make a more conscious effort to keep hisleg from turning. Russal’s pleadings and testimony



were not entirdly congstent on the question of painin hisleft leg after surgery. The complaint dlegesthat
RussHl experienced severe pain periodicdly to his left knee, and his testimony indicates that he would
experience pain when a cold front or rain would passthrough. However, histestimony and his afidavit
filed inoppositionto the motions to dismissalege that he fdt no pain in hisleft knee until June 2000. Thus,
RussI’ s pleadings and testimony on the question of painin hisleft leg are contradictory.

T6. Twenty-seven years after the surgery, Russdll again sought the advice of a doctor on the subject
of hisleft leg. In June 2000, Dr. Clyde Phillipsinformed Russdl| that hisfemur was misdigned and that this
misdignment of the femur was respongible for the problems with his Ieft leg. Russdl received some
corrective surgery, and, having incurred this expense and facing the poss bility of additiona expensethrough
further corrective surgery, Russdll brought this action.

LEGAL ANALYSIS

|. DID THE TRIAL COURT ERRIN FINDING THAT THEAPPELLANT FAILED TO EXERCISE
DUE DILIGENCE?

17. Russdl| argues that the trid court improperly invaded the province of the jury by making afactua
determination on the issue of due diligence. He argues that the case law of Mississppi holds that the
presence or absence of due diligenceis afact issue to bedecided by the jury. The doctors argue that the
goplication of gatutes of limitations is aquestion of law to be decided by the trid judge, and thet in any
event, the undisputed facts demonstrated that Russdll failed to exercise due diligence for purposes of
determining accruad under the applicable gatute of limitations.
STANDARD OF REVIEW
118. Before reciting the standard of review, we note that there was some disagreement among the

parties as to whether the doctors' Rule 12(b)(6) mations were converted to Rule 56 motions by the



introduction of matter outside of the pleadings. While we agree with the doctors contention that the
introduction of matter extringc to the pleadings, but used in formulaing the pleadings, does not
automdicdly convert a Rule 12(b)(6) motion into a Rule 56 motion, we find that the motions here were
converted into Rule 56 motions. Sennett v. U.S. Fidelity and Guar. Co., 757 So. 2d 206, 209 (1110-
11) (Miss. 2000). However, we do not believe that the result in this case would be different were we to
treat the motions as 12(b)(6) motions.

T9. Having found that the motions at issue are to be treated as motions for summary judgment, the
gpplicable standard of review is, therefore, de novo. Hudsonv. Courtesy Motors, Inc., 794 So. 2d 999,
1002 (17) (Miss. 2001). Summary judgment is proper “if the pleadings, depostions, answers to
interrogatories and admissons onfile, together with the affidavits, if any, show that thereisno genuine issue
as to any materid fact and that the moving party is entitled to ajudgment as a matter of law.” M.R.C.P.
56(c). “The evidencemust be viewed in the light most favorable to the [] party against whom the maotion
has been made.” Hudson, 794 So. 2d at 1002 (7). In addition, the moving party bears the burden of
demondrating that no genuine issue of materid fact exists. Lewallenv. Sawson, 822 So. 2d 236, 237(16)
(Miss. Ct. App. 2002).

DISCUSSION

110. As stated above, RussHl’s primary argument under this issue is that a fact issue existed on the
questionof due diligence, and that the judge improperly invaded the province of the jury. Insupport of this
argument, Russdll cites two cases: In re Catfish Antitrust Litigation, 826 F. Supp. 1019, 1031 (114)
(N.D. Miss. 1993) and Robinson v. Cobb, 763 So. 2d 883, 889 (1137-38) (Miss. 2000). Our

examination of these cases leads us to conclude that they do not support Russdll’ s arguments.



11. ThelnreCatfish Antitrust Litigation case failsto support his argument for two reasons. Firs,
that case dedt witha price fixing scheme, not alatent injury/medica mal practice dam; therefore, that case
isreadily distinguishable. Second, theln re Catfish case stated, contrary to plaintiff’ s assertions, arather
gringent requirement to exercise due diligenceinthe context of a specific claim of fraudulent concedl ment.
The court said:

In order to avail the doctrine of fraudulent concealment and its equitable talling of the

datute of limitations, the plaintiffs must show that they failed, despite the exercise of

duediligenceontheir part, to discover the facts that form the basis of their price fixing

dam. "[T]he gtatute of limitations is tolled only until such time asthe plantiff, exercisng

reasonable diligence, could have discovered the facts forming the basis for the clam.”

Allan Construction Co., 851 F.2d at 1533. The plaintiffs need not have actual

knowledge of the facts before the duty of due diligence arises; rather, knowledge of

certain factswhich are" calculated to exciteinquiry” giverisetothedutytoinquire.
In re Catfish, 826 F. Supp. at 1031 (emphasis added).
712. The In re Catfish case, thus, stands for the proposition that in order to prevail on a clam of
fraudulent concealment aplaintiff has a duty to have exercised due diligence. 1d. Thismeansthat if a
plantiff has falled to exercise due diligence, he does not have a clam for fraudulent concealment.
Moreover, and very sgnificantly, the In re Catfish court states that “plaintiffs need not have actual
knowledge of the facts before the duty of due diligence arises; rather, knowledge of certain facts
which are'calculated to exciteinquiry giverise to the duty to inquire.” Id. (emphasis added). Both
of these aspects of the In re Catfish holding argue againg reversing the judgment of the circuit court,
because the record reveals facts that dmost certainly should have been caculated to exciteinquiry onthe
part of Russll.

113.  Anocther problemwith plaintiff’s citation to this case is gpparent from the court’ s Satements. The

court is discussing due diligence specificaly inthe context of adam of fraudulent concealment. Asthetrid



court and the doctors correctly note, Russdll did not State facts that would demonstrate some afirmative
act of concealment on the part of the doctors, the first requirement for a claim of fraudulent conceal ment.
Id. At mog, the record reflects that Dr. Williford may have misdiagnosed Russdll’ s eft leg condition, but
there is nothing to indicate that the misdiagnoss was anything other than amistake. Thus, since Russdll
did not sate sufficient facts to make out a claim for fraudulent concedment, his citation to In re Catfish,
a case ecificdly deding with fraudulent conceament, is misplaced.

14. Robinson v. Cobb, 763 So. 2d 883 (Miss. 2000) is dso distinguishable. Specificaly, the
Robinson court hed that a fact issue existed as to whether the defendant engaged in afirmative acts of
concedment. Id. at 888 (125). Significantly, however, the plaintiffsin Robinson put forth proof that one
of the defendants had lied about his involvement inthe automobile accident forming the basi's of the lawsuit.
Id. Thus, in Robinson the plaintiff stated facts and put forth proof of affirmative acts of deception and/or
fraud.

115.  Inaddition, onthe questionof due diligencethe factsin Robinson are distinguishable. 1n Robinson,
roughly two weeks after the incident, the plaintiffs hired a privateinvestigetor to try to determine dl of the
partiesinvolved in the accident. 1d. at 885 (111). Theinvestigator |abored for severa yearsin an atempt
to locate dl of the possible defendants; however, despite his efforts, the plaintiff was not able to discover
the involvement of akey defendant, Cobb, until roughly four years after the accident. Id. at 888 (127-36).
116. Both of these circumstances in Robinson, namely the showing of affirmative acts of conced ment
and due diligence, make that case stand in stark contrast to the case sub judice. Here, Russall made no
showing of any affirmative acts of concealment, nor did Russall take any invedtigative actions that could be
described as due diligence. Thus, the cases rdlied upon by Russdll to support his argument lend him little

support, given the materiad we find in the record.



17.  Inshort, thetrid court did not err in finding that Russdll falled to exercise due diligence. Whilethe
cases discussed above do stand for the proposition that sometimes the questions of due diligence and
discovery can create factud issues, in this case there are no disputed fact issues on the question of due
diligence.

I1. DID THE TRIAL COURT ERR IN APPLYING THE 1998 VERSION OF THE STATUTE OF
LIMITATIONS FOR MEDICAL MALPRACTICE?

118. Russl argues that the correct Satute of limitations to be applied to this case is the verson of
Mississippi Code Annotated 8§ 15-1-36ineffectin1976. Russdll arguesthat the 1976 version contained
amorelibera discovery rule and standard for determining accrud that would alow hisactionto proceed,
eventhoughit was brought twenty-seven years after the dleged act or omission. 19. The dodorsargue
that, by Russell’s own assartions, the gpplicable statute of limitations is the version as amended in 1998.
This argument runs. Russall inggtsthat his actiondid not accrue until 2000, and the 1998 Statute, by itsown
terms, gpplies to actions accruing after July 1, 1998. Miss. Code Ann. 815-1-36(2). Thus, argue the
doctors, under hisown theory Russdll has placed his action under the 1998 statute, whichcontains aseven
year statute of repose. The seven year statute of repose runs from the date the aleged act or omisson
occurred, and this clearly bars Russdl’ s action, which was filed twenty-seven years after the dleged act
or omission.
STANDARD OF REVIEW

720. “‘This Court usesade novo standard of review when passng on questions of law induding statute
of limitations issues” Stephensv. Equitable Life Assur. Society of U.S,, 850 So.2d 78, 81 (Miss.2003)
(quoting ABC Mfg. Corp. v. Doyle, 749 So.2d 43, 45 (Miss.1999)).” Alexander v. Womack, 857

S0.2d 59, 62 (f110) (Miss. 2003).



DISCUSSION
7121. Wefind theissue of whether the trid court erred in gpplying the 1998 version of the satute to be
without merit, because we find that this action would be barred under either version of the statute. Thus,
even accepting that the 1976 statute should have gpplied, Russdll’ s action would il be barred.
722. Thecaseof Kilgorev. Barnes, 508 So. 2d 1042 (Miss. 1987), cited by Russl, providesa hdpful
illugtration of how the 1976 verdon of the datute is gpplied. That verdon of the Satute reads in relevant
part: “[§ 15-1-36] subsection (1): ‘the datethe dleged act, omissonor neglect shal or with reasonable
diligence might have been first known or discovered.”” Id. at 1045 (emphasis added).
923. Inthe Kilgore case, the plantiff continued experiencing chest pains after he underwent heart
surgery. Id. at 1044. Because of this he received numerous chest x-rays and other tests from various
different doctors. Id. Unfortunatdly, it took the patient roughly eight yearsto find a doctor who was able
to detect the true problem: a surgica needle had been left inthelinngof hisheart. 1d. The Kilgore court
found the patient’ s action to be timdy, setting the time of accrua as the date the patient discovered the
needle, because the patient had exercised due diligence for years trying to determine the nature of his
continuing heart problems. Id. at 1045.
724.  Thisisperhaps the most Sgnificant thing about the Kilgore case for our purposes: itsillugtrationof
what congtitutes due diligence. The patient in the Kilgore case sought and received numerous tests and
procedures from numerous doctors in the years fallowing his surgery and, in spite of the diligence he
exercised in seeking to determine the nature of his continuing heart problems, he was unable to discover
the true source of the problem until eight years after thefact. 1d. at 1044. The court found that, as was
readily apparent fromhis course of action post surgery, the patient could not have known of the true nature

of his problem, even though he exercised reasonable diligence. Id. at 1045. Those facts stand in stark



contrast to the facts of the case sub judice, where Russl faled to seek further trestment or second
opinions until twenty-seven years fter the fact.
125. A draghtforward application of the due diligence standard, as illustrated in the Kilgore case,
clearly supports affirming the lower court’s grant of summary judgment. Russell’sleg, post surgery, was
noticeably turned or protruding to the left. Put another way, Russdll had an @norma, post-operative
condition of which he wasawareimmediatdly after surgery in1973. Russdll demonstrated his knowledge
of this abnorma post-operative condition in his legby inquiringwith Dr. Williford about the condition. Dr.
Williford suggested that the problemwas muscular and could be cured withphysical thergpy. Russell took
this advice; however, physical therapy did not fully correct the problem.
926. The 1998 verson of the Satute readsin relevant part:

(2) For any claim accruing on or after July 1, 1998, and except as otherwise provided in

this section, no damintort maybebrought againgt alicensed physcian, osteopath, dentist,

hospitd, ingtitution for the aged or infirm, nurse, pharmacist, podiatrist, optometrist or

chiropractor for injuriesor wrongful death arising out of the course of medical, surgica or

other professond services unlessit isfiled within two (2) years from the date the alleged

act, omissonor neglect shdl or with reasonable diligence might have been first known

or discovered. . ..
Miss. Code Ann. § 15-1-36 (emphasis added).
927.  We note that the language relating to when the statute begins to run in both versons is identical:
whenthe dleged act or omissonmight have beenfirst known or discovered through reasonable diligence.
Id. Thus, snce the Kilgore court gpplies languege identicd to that of the 1998 version, we find the
andysis of reasonable or due diligencein that case to be equally applicable under the 1998 verson. But
our more recent case of Smpson v. Lovelace, 2003-CA-01154-COA (Miss. Ct. App. Nov. 2, 2004)

which specificaly applied the 1998 version of the statute, provides a hdpful andlysis of the issue of

reasonable diligence.



128. Thefactsof the Smpson case are nearly identicd to the facts of the case sub judice. There, the
plaintiff brought a medicad mapractice action, dleging that the defendants negligently operated on hisright
leg. 1d. a (11). Inthat case, asin the case sub judice, the plaintiff failed to file his action within the two
year limitations period prescribed by Miss. Code Ann. 815-1-36. The plaintiff argued that he did not
discover or know of his dam until severa years after the surgery and that, therefore, the statute of
limitations did not begin to run until he discovered hisinjury. Id. at (5).

129. Indfirmingthe crcuit court’ sgrant of summary judgment, we noted thet the plaintiff had avigble,
post operative abnormdityinhisright leg after surgery. Id. Specificaly we declared, “[the plantiff] knew
fromthe very beginning, following the procedure performed by Dr. Lovel ace, that something was not quite
right” Id.at (110). The condition began immediately after surgery and persisted for three years, after
which time the plaintiff obtained a second opinion indicating that the surgery was negligently performed.
Id. at (19). On the question of reasonable diligence we dso noted, “if [the plaintiff] isto preval he must
show that he, usng reasonable diligence, could not have discovered Dr. Lovelace' s negligence” Id. at
(T113). The amilarities between the Smpson case and the case sub judice are sriking, and we find that
case to be directly on point.

130.  When we view the above in the light of amotionfor summary judgment wefind in the record that
it isundisputed that Russdll experienced a visbly abnormd, post-operative conditionthat led him to take
corrective measures, pursuant to Dr. Williford' sindructions, however, these corrective measureswere not
entirdy successful and the condition persisted. In this case, then, we have a Situation very smilar to
S mpson, yet evenmore compdling, giventhe amount of timeinvolved here: Russdll knew that therewas

something wrong with hisleft leg immediately after the surgery, and he knew that the condition persisted

10



for yearsafter surgery. Therefore, in the absence of fraudulent conceal ment by the doctor, Russdll’ saction
accrued immediately after or very soon after surgery.

131. But evenif we assume for argument’s sske that the turn or twist in hisleft legby itsdf did not give
Russd| notice of apotentia claim for accrud purposes (aquestionable propostion, at best), wewould ill
find that, at the very leadt, after the physicd therapy recommended by Dr. Williford failed to fully correct
the problem, due diligence would have prompted Russell to seek a second opinion or some further
additiond treestment, asother, reasonably diligent patients have done before. Kilgore, 508 So. 2d at 1044.
Inother words, Russall could have discovered the true problem if he had exercised due diligence after the
physica therapy failed to correct the problem; therefore, his action accrued, at the latest, sometime soon
after the physicd therapy proved ineffective and after he failed to further investigate the conditionof hisleg.
This conclusion follows from the fact that the standard under either version of the statute is what might
have been discovered through due diligence.

132.  Therefore, wefind that there was no reversible error in the circuit court’s gpplication of the 1998
verson of the gtatute of limitations, Since the drcuit court’s ruling was based upon Russall’s failure to
exercise reasonable or due diligence.

[11.DID THE TRIAL COURT ERRIN FAILINGTO CONSIDER THEAFFIDAVITS PRESENTED
IN OPPOSITION TO THE APPELLEES MOTIONS TO DISMISS?

133.  RusHl arguesthat the trid court failed to consider two affidavitsfiled inoppositionto the doctors
motions to dismiss and that this failure congtituted reversible error. The doctors argue that Russdl failed
to object at the summary judgment hearing and failed to seek a continuance for the purpose of obtaining

afidavitsunder M.R.C.P. 56(f); therefore, argue the doctors, Russdl may not vaidly raise this issue now

on appeal.

11



STANDARD OF REVIEW
134.  Asnoted under our discussion of the first issue, we employ de novo review of mattersrelaing to
summary judgment. Hudson, 794 So. 2d at 1002 (7).
DISCUSSION

135.  Therecord reveds that the trid judge issued an ord ruling from the bench on June 12, 2003, the
day of the hearing, granting the doctors motionsto dismiss. On June 18, 2003, Russdl| filed amotion to
reconsider and included with that motion two affidavitsinoppositionto the doctors' motions. On June 23,
2003, the court filed its order of dismissal, noting that the court was “fully advised in the premises.” As
noted, Russell argues that this order was deficient, because it dlegedly falled to condder the affidavits he
filed after the hearing.
136. We find RussHl’'s argument on thisissue to be unpersuasive, and we agree with the argument of
the doctors. The doctors correctly point out thet the affidavits in question werefiled after the hearing had
already been conducted and the judge's bench ruling declared. Noting the timing of the filing of the
affidavits, the doctors cite to the case of Koestler v. Mississippi College, 749 So.2d 1122, 1125 (110)
(Miss. Ct. App. 1999). The Koestler court declared:

A litigant dediring to avail hersdf of theright to present more evidentiary materid has an

affirmative duty to timely raise the issue with the tria court or bedeemed to have waived

objectiontothe court proceeding onthe mation. MST, Inc. v. Miss. Chemical Corp., 610

S0.2d 299, 305 (Miss.1992). Inthat case, the Missssippi Supreme Court pointed out that

Rule 56(f) provides that a party opposing asummary judgment motion who "cannot for

reasons stated present by affidavit factsessentid to judtify hisoppodtion. . . ." mug filean

affidavit to thet effect in order to clam her right to a continuance to obtain such affidavits
or to pursue further discovery. M.R.C.P. 56(f).

12



137.  Wefind that principle from the Koestler case to be gpplicable here. If Russall wasindeed fully
aware that the posture of the motions had changed to that of summary judgment and desired to submit
affidavits, he was required to object or move for continuance at the hearing. 1d. Our review of therecord
indicates that Russdll took no suchaction. Therefore, any objection he may have had to the way the court
conducted the hearing on the motion for summary judgment has been waived. 1d.

1138.  Before conduding we note another sgnificant thing about these affidavits, given the dissent’s
agument that a fact question exists on the issue of pain: the affidavits are inconsstent with factud
representations madein the complaint. For instance, in hiscomplaint Russl states, “ Over the years, after
the surgery by Dr. Williford, Mr. Russall’s left knee intermittently caused him problems .. . . . He dso
experienced severe pan periodicdly to hiskneearea. . . .” Y, puzzingly, Russl’s affidavit dates,
“ Subsequent to the 31t day of July, 1973, | experienced no unusud pain to my left thigh or femur . . ..
At no time subsequent to 1973 did | experience any painto my left legor any portionthereof whichwould
put me on notice . . . .” In contrast to these inconsistent statements made by Russdll, the record
demonstratesthat the doctors never disputed any factud representations ontheissueof pain. For example,
in Dr. Williford' s separate answer and motion to dismiss, he admits the dlegations in the complaint to the
effect that Russdl experienced pain periodicaly after the surgery.

139. Therefore, we do not find the record to establish a genuine issue of fact regarding pain, because
the only disputed factua theoriesonthe subject of pain were presented by Russdll himsdlf, not the doctors.
Moreover, even if we were to accept that afact issue exists on the issue of pain, we can not say that the
question of pain was amaterial fact for accrua purposes under the statute of limitation.

140.  While there may be some questionasto whether and to what extent Russall may have beenin pain

because of the post-operative condition of his|eft leg, given the visble and persstent nature of the turning
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of hisleft leg, we cannot say that the presence or absence of pain “matters in an outcome determinative
sense” ontheissue of accrua. Wingerter v. Brotherhood Productions, Inc., 822 So. 2d 300, 302 (16)
(Miss. Ct. App. 2002). Thisis because, whether there was pain or not, the undisputed fact remains that
Russl knew that there was something wrong with his left legand that the physical therapy recommended
by Dr. Williford was not fully effective. The undisputed materid facts could have led the lower court to the
lega concluson that there was no genuine issue of materid fact on the question reasonable diligence and
discovery of theinjury.
CONCLUSION

41. Themateridfactsinthis case are undisputed: Russdl knew immediatdy after surgerythat something
was wrong with hisleft leg. Morever, he lived withthis condition for closeto thirty years. This condition
was apparent immediady after surgery; it was frequently, if not dways vishble; it was a least sometimes
painful; and it was not completely remedied by Dr. Williford's prescribed trestment, physica therapy. If
the reasonable diligence sandard in our statutes of limitations means anything, it must mean that patients
should be reasonably diligent in investigating post-operative abnormdities that persist for years after
urgery.

42. What that should mean in the case sub judiceisthis reasonable diligence would have led Russl
to seek asecond opinion or additiond trestment many years ago when the abnorma condition in his left
legperssted, even after physical thergpy. Thissmple action, if takenwithin one to two yearsafter surgery
instead of twenty-sevenyears after, might have madethe true problemwith Russall’ slegknown along time
ago. Theproblem with Russdll’ sleg might have been discovered through reasonable diligenceimmediately

after or very soon after the surgery; therefore, Russall may not bring this action now, over aquarter of a

14



century after the dleged act or omisson. To alow Russdll to proceed under this set of facts on such an
ancient clam would set a very dangerous precedent.
143.  For the foregoing reasons, the judgment of the Circuit Court is affirmed.

144. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

BRIDGES AND LEE, P.JJ., GRIFFIS, BARNES AND ISHEE, JJ.,, CONCUR.

IRVING, J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY KING, C.J.
AND CHANDLER, J.

IRVING, J., DISSENTING:

5. The mgority finds that there is no genuine issue of materid fact regarding whether Rhett Russl,
utilizing reasonable diligence, might have known or discovered before June 2000 the dleged negligence of
Dr. Williford in the misdignment of Russdll's Ieft leg after a car accident which left Russall's leg severely
fractured. Consequently, the mgority finds no need to determine whether the 1976 or the 1998 verson
of the statute of limitations applies.

146. Inmy judgment, it is important to determine the gpplicable Satute of limitations. Therefore, this
dissent coversthat issue. Further, notwithstanding Russell's long delay in discovering his cause of action,
this is not an appropriate case for summary judgment, because there are materia issues of fact regarding
whether Dr. Williford concedled his aleged acts of negligence and whether Russell was put on notice that
he might have amedical negligencedam againgt Dr. Williford semming from the 1973 surgery performed
by the doctor. Applicable case law requires that these issues be resolved by a jury. See Robinson v.
Cobb, 763 So. 2d 883, 888-89 (1125,38) (Miss. 2000) (holding that questions regarding concea ment

and due diligence arefact questions to be resolved by the jury)). Therefore, | repectfully dissent. | would
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reverse and remand for a jury trid in which the jury would be ingructed to determine if Russdll, using
reasonable diligence, might have known or discovered his dleged dam againgt Dr. Williford prior to the
date of actua discovery in June 2000.
7. Induly 1973, Rusdl was admitted to Forrest Genera Hospital inHattiesburgfor corrective surgery
on hisleft femur as aresult of acar accident.! In his complaint Russal dleged that following the surgery,
he periodicdly experienced severe paninhisknee areaover the years. During the motion hearing, Rusl
tedtified to some facts dightly different from what he had dleged in his complaint.
148.  During the hearing of the Appelleess mation to dismiss, Russll tedtified that immediatdly after the
surgery, during one of Dr. Williford's daily viststo him, he asked Dr. Willifordif Dr. Williford put Russall's
leg on sdeways. Dr. Williford's response was, "physca therapy will straighten your foot out.” When
Russd| inquired of the reason for the legbeing turned, Dr. Williford explained that "we had to cut you from
the knee to the top of your hip, and when we cut dl of those muscles, it pulled your leg to the left, but it
would be remedied by physcd therapy.” Russdl stated that, on more than one occasion, Dr. Williford
assured him that this would be remedied with physica therapy.
149.  Astowhat happened after physicd theragpy, Russell testified during direct examination asfollows.

| went through physicd thergpy, and they taught me to just pull the front of my foot to the

front. . .. Atall times subsequent thereto | was able to keep my toesto thefront. . . . If |

became redlly tired, exhausted, it would swing back to the left. | never a any time had any

pain to my left femur unless, say, a cold front or rain was coming in, and & the -- same

time my right wrigt would hurt. . . . Never had any problemsto my leg itself. Eventudly |

had some problems on one occasion with my knee, but |1 was hiking in the bitter root

mountains of the Rockies, and it went out -- stranded on one day, but the next day it was

okay. | never had any reason to go to a doctor on my leg until my knees started hurting

s0 badly. 1 finaly went to adoctor who informed me, and | learned for the first time, that
my knee went out because my leg had been set Sdeways.

A year later, Dr. Williford performed a second surgery on Russdll to remove hardware
insarted in Russal’ s thigh during the first surgery.
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Following Russll's direct examination, the following exchange occurred:

THE COURT:Myquestion, Mr. Russl, after physical therapy, did your Ieft foot continue
to protrude to the left?

THE WITNESS (Russdl): No, sr. Only when | was totaly exhausted. In the evening |

would catch it swinging to the left. But if | ever caught it swinging to the left, I'd pull it

back. Anditwasonly when| just was exhausted and wasn't paying attention. But people

that knew me and during the course of a norma day would never know that | had a

problem with my left leg. And the only problem | did have with my left leg, if | got tired,

it would swing to theleft. So my leg never turned to the left unless | was exhausted, late

inthe evening. And that wasn't every day. It wasjust on occasion | would catch mysdlf

with my knee -- my leg going off to the | eft.
150.  InJune 2000, Russell met with orthopedic surgeon Dr. Clyde Phillipsfor treetment of severepan
in his knees. RusH| dams tha at that time Dr. Phillips informed him that the rotation of his foot was
caused by the misalignment of his femur during the 1973 surgery and that this resulted in problems withhis
knee.
151. | fird addressthe Satute of limitationsissue. The crux of Russdl's argument isthat the trid judge
erred in concluding that the statute of limitations had run out on his medica negligence dam. Russl
contends that he did not become aware that he had an actionable injury until June 2000, when Dr. Phillips
informed him of Dr. Williford's negligence. He maintains that as a result, the statute began to run at that
particular time. Russdll further contendsthat Dr. Williford and his co-defendant fraudulently concedled that
his left femur had not been properly digned.
7152.  Dr. Williford and his co-defendant filed motions to dismiss based upon the statute of limitations
defense. However, the trid court considered matters outside of the pleadings, thereby transforming their
motionsto dismiss into summary judgment motions pursuant to M.R.C.P. 56.

153. Thelaw iswell established withrespect to the grant or denia of summary judgments. A summary

judgment isproper “if the pleadings, depositions, answersto interrogatories and admissons onfile together
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with the affidavits, if any, show that thereis no genuine issue as to any materid fact and tha the moving
party is entitled to ajudgment as a matter of law.” M.R.C.P. 56(c). “All that is required of an opposing
party to survive amotionfor summary judgment isto establishagenuine issue of materid fact by the means
available under therule” Lowery v. Guaranty Bank and Trust Co., 592 So. 2d 79, 81 (Miss. 1991)
(cting Galloway v. Traveler’s Ins. Co., 515 So. 2d 678, 682 (Miss. 1987)). “In determining whether
the entry of summary judgment [is] appropriate, [the appellate court] reviews the judgment de novo,
meking its own determination on the motion, separate and gpart from that of thetrial court.” Lowery, 592
S0.2d at 81. “The evidentiary métters are viewed in the light most favorable to the nonmoving party.” 1d.
“If after this examination, there is no genuine issue of materid fact and the moving party is entitled to
judgment as a matter of law, then summary judgment is afirmed, but if after examining the evidentiary
mattersthereisagenuine issue of materid fact, the grant of summary judgment isreversed.” Lowery, 592
So. 2d at 81(citing Newell v. Hinton, 556 So. 2d 1037, 1041 (Miss. 1990)).

154. At a heaing on the matter, the trid judge applied the fraudulent concealment provison in
Missssppi Code Annotated section 15-1-36 (2)(b), and found that in order for Russel’s quit to go
forward twenty-seven years after the surgery, Russdll would have to prove that the defendants engaged
in fraudulent conceament and that he had used reasonable diligence in an attempt to discover hiscam.
155. Under Missssppi Code Annotated section 15-1-49 (1972), the general catch-dl ax year statute
of limitations in exigence a the time of Russdll’ s surgery, a daim accrued on the date of the wrongful act.
Kilgore v. Barnes, 508 So. 2d 1042, 1044 (Miss. 1987) (cting Smith v. McComb Infirmary
Association, 196 So. 2d 91, 92-93 (Miss. 1967)). Therefore, under this Satute, Russdl’s clam would
have become barred in July 1979. However, “[i]n 1976, the Mississippi Legidature enacted [ Section 15-

1-36,] a[specific] statute of limitations for medicad ma practicetort cdams” Kilgore, 508 So. 2d at 1044.
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“That statute provided for atwo-year limitations period, and the concept of accrua was redefined so that
the statute [did] not beginto run until ‘the date the aleged act, omisson or neglect shdl or with reasonable
diligence might have beenfirg known or discovered.™ Id. (quoting Smith v. Sanders, 485 So. 2d 1051,
1052-53 (Miss. 1986)).

156.  When Section 15-1-36, the specific medica negligence statute of limitations, was first enacted in
1976, RusHll’'scdam was il vidble. 1t isthe general view that the legidature has the authority to enlarge
periods of limitationwithrespect to dams not barred at the time of e ongation, but may not give retroactive
effect to newly enacted statutes of limitations shortening the period within which a daim arisng prior to
enactment must be brought. Barnes, 508 So. 2d at 1045 (citing Dan River, Inc. v. Adkins, 3Va. App.
320, 349 S.E. 2d 667, 669 (1986); Perkins v. State, 487 So. 2d 791, 792 (Miss. 1986)). Therefore,
the 1976 statute extended the time period within which Russell’s dlaim had to befiled by postponing until
the date when Russll, utilizing reasonable diligence, could have discovered his dam irrespective of the
amount of time it took to discover the dam. “This is conastent with our genera principle that an act
remedid in its character embraces clams existing when the [new] act [is] passed.” Kilgore, 508 So. 2d
at 1045 (citing Excelsior Mfg. Co. v. Keyser, 62 Miss. 155, 158 (1884)).

157.  Section 15-1-36 was amended in 1989 to provide a provison relating to minors, but the generd
provison for non-minors remained unchanged. Then, in 1998, the legidature amended Section 15-1-36
to create a Satute of repose for medica negligence actions and to create fraudulent concealment and
foreign objects exceptions. The amended dtatute, which is the current version, provides that dl clams
"accruing after July 1, 1998, . . .[ mud] be filed withintwo (2) yearsfromthe date the dleged act, omission
or neglect shdl or with reasonable diligence might have been first known or discovered, and, . . .inno

event morethanseven (7) years after the dleged act, omissonor neglect occurred. . . ." Miss. Code Ann.
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§ 15-1-36 (Rev. 2003). For clams based on fraudulent concealment, and on foreign objects left in a
person's body during asurgical or medicd procedure, the time of accrua was defined as beginning a the
time, and not before, the concedment or foreign object is, or with reasonable diligence should have been,

first known or discovered.

158. | find that the 1998 gatute would not gpply to Russel’s dam because that Satute imposes a
restrictiononhisdam by placing a seven-year cap from the date of the injury, notwithstanding the fact that
the dammay not have been discoverable within sevenyears dthough due diligence may have been utilized.
Theingant case does not involve an object left inthe body, and since, under the 1976 Statute, conced ment

was not afactor to be considered in determining the date of accrud, it cannot be utilized in an anadyssto
shortenthe period of time accorded to Russdll by the 1976 statute inwhichto file isdam, and neither can
it be used as a condition of granting Russell the period of time dready granted him by thel976 datute in
whichtofilehisdam. It may, however, be consdered in the "due diligence” andysis, thet is, whether any
actsof concedment onthe part of Dr. Williford hindered, affected, or impacted Russdll's effortsto discover
the exigence of his clam againg Dr. Williford.

159. It firg should be noted that Dr. Williford relies soldy upon his interpretation of the statute of
limitations to support his argument that Russell's st istime barred. He doesnot contest Russall's assertion
that Dr. Williford told him that physica therapy would remedy the problem, but even if he had contested
this fact, such contestation would have resulted in a fact question to be resolved by the jury. Robinson,
763 So. 2d at (1125). Further, it ssems to me that whether physica therapy remedied the problem, as
contemplated by Dr. Williford, is an open question not answered by the record before us, leading me to
conclude that a material question of fact remains and that the answer to this fact question isindispensable

to the determination of the greater issue, that is, whether Russall was on notice following physicd therapy
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that Dr. Williford was likely concedling the truth from him regarding what hed redly transpired during the
1973 surgery. Again, thisisafact matter for resolution by ajury.

160. Robinson, dongwithin Re Catfish Antitrust Litigation, 826 F. Supp. 1019 (N.D. Miss. 1993),
arecited by Russdl in support of his argument that summary judgment was ingppropriately granted. The
mgority'sattempt to distinguishRobinson and In Re Catfish demonstratesthe problemwiththe mgority's
decison, that is, in order to reach its decison it must decide, as did the trid judge, a question of fact, that
is, that the turning of Russdll's foot was sufficient notice to invoke his duty of due diligence.

161. Themgority attemptsto distinguish In Re Catfish by explaining that In Re Catfish dedswith a
price fixing scheme, not a latent injury/medica mapractice dam. While In Re Catfish does ded with a
price fixing scheme, it aso ded's squardy with the question as to when a plaintiff's duty of due diligence
aises, acentrd issuein our case. The mgority then further faillsto ded with the clear teachings of In Re
Catfish by gaing that In Re Catfish stands for the proposition "thet in order to prevail on a dam of
fraudulent conceament, a plaintiff has a duty to have exercisedue diligence” Well said, but this assertion
represents only partidly what In Re Catfish redly standsfor. In Re Catfish clearly states that the duty of
due diligence does not arise until the plantiff hasknowledge of certain facts which are caculated to excite
inquiry. Then and only then isthe duty to inquire invoked.

762. Forsummaryjudgment to be proper here, the facts must show that thereis no genuineissue rdaing
to whether Russall possessed knowledge of certain facts which were calculated to excite inquiry.
Otherwise, under the holding in In Re Catfish, his due diligence obligation never arose. It isat this point
in the myority's andysisthat it decides the fact question, that is, whether the turning of Russdll'sfoot after
he was exhausted and fatigued, was auffident knowledge to invoke Russdl's duty to inquire. Asl have

aready noted, the mgority, by its holding, answersthis question in the affirmative. In my judgment, this
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is a question for the jury, especidly given the nature of Russdl's injury prior to the surgery. Many
individuds are left with some permanent limping, twisting, etc. after perfectly performed surgery to correct
serious traumatic injury to limbs of the body. How can it be said that alay person possesses sufficient

knowledge to know or have reasons to suspect that a limb has not been properly repaired when the
repairing doctor gives what seems to be a perfectly logicd explanation for the resulting deformity, thet is,

that the twigting was the normal result of having to cut dl of the muscles from the knee to the thigh?

163. That physica therapy was not a hundred percent effective in correcting the problem is not a
aufficient basisfor finding that Russell was on notice. Fird, it isnot clear what Dr. Williford meant when
he said that physica therapy would remedy the problem. He never explained, and if he never told Russl|

that, how canthe post-physical therapy results behdd against Russdll? Second, how was Russdll to know,

without the benefit of some medica knowledge on his part, that physicd thergpy had not been successful

inlight of the fact that he received considerable benefit from it?

64. The mgority dso attempts to distinguish the Robinson facts by asserting that the plantiff in
Robinson took affirmative steps to determine the identity of dl of the parties involved in the automobile
accident which formed the basis of the lawsuit. Moreover, thisandyssfails to take into account that in
Robinson there were rumors drculating immediatdy after the automobile accident that the plantiffs
decedents, who were killed in the accident, were being chased by another vehicle and that the defendant
was the person driving the chase vehicle. Robinson, 763 So. 2d at 887 (121). Thus, the plaintiffsin
Robinson possessed sufficdent knowledge to invoketheir duty to inquireand they diligently carried out their
duty. Itis, therefore, not a proper analyss of Robinson to look only at the affirmative steps taken by the
Robinson plaintiffs after their duty to inquire was invoked. Thisfact is highlighted by how the Robinson

court dedt with the defendant Robert Cobb's argument that the plaintiffs were on inquiry notice of his
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involvement in the accident only weeks after the accident and that this notice triggered their duty of due
diligence. Thecourt, citing In re Catfish, answered Cobb's argument smply by stating that "[w]hether the
duty istriggered at the time of notice inquiry isafact question properly left for ajury.” Robinson, 763 So.
2d at 889 (1137). Thus, the mgority'sfinding that the turning of Russdll'sfoot placed him on notice and thus
triggered his duty of due diligencefindsno support in Robinson for the notionthat this circumstance makes
summary judgment appropriate.

165. RusHlI’'s pleadings and testimony do not make clear whether he was on notice that there was a
problem that would invoke his responsibility to use reasonable diligence. For example, if we accept the
dlegationsin Russl’s complaint as true, one could concludethat Russall was put on notice that he had a
potentid dam, and therefore should have exercised reasonable diligence in discovering that clam.
However, if we accept as true Russdl’s tesimony, and the dlegations in his afidavit, that he did not
experience any unusud pain, thenone could concludethat no evidence existed that would have put him on
notice of apotentia clam other than the turning of hisfoot to the left when he was tired and exhausted.
166. If Rusdl experienced periodic pan after the surgery, it seems to me that it is reasonable to
conclude that at least a question of fact existsasto whether thiswas sufficient to invoke his statutory duty
of reasonable diligence to discover. On the other hand, if he suffered no pain or other discomfort, then it
is reasonable to conclude that he had no basis to believe that he might have a clam unless the rotation of
his foot done was aufficient to invoke the duty of reasonable diligence. At least that proposition appears
reasonablely debatable. In either casg, it was a question to be determined by the jury.

167. Themgority relies upon Kilgore to support its flawed analyss regarding due diligence. | do not
think that the factsinKilgore provide any guidancefor the resolution of the issue here which is whether on

these facts, it can be sad that Russall without a doubt was on notice such as to invoke his statutory
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reasonable diligence obligation. InKilgore, Dr. ThomasL. Kilgore, Jr. performed coronary artery bypass
surgery onWoodrow WilsonBarneson June 28, 1974. Apparently, during thesurgery, ametalic surgicd
needle was|€ft inthe lining of Barnessheart. Theneedlewasnot discovered until June 21, 1982. Kilgore,
508 So. 2d at 1143. However, "[d]uring the ensuing years Barnes often complained of wesknessand pain
amilar to the angina pains he had experienced prior to the surgery.” 1d. at 1044. Severa chest x-rays
taken in the interim did not reved the presence of the needle or if they did, no one told Barnes about its
exisence. 1d.

168. Inour case, RusHl's own pleadings raise an issue of fact as to whether he suffered pain following
the 1973 surgery. Secondly, according to Russdll, Dr. Williford told Russdll that theturning of thefoot was
normal giventhe type of surgery performed and that physica therapy would remedy the problem. Physica
therapy did in fact remedy the problem to an extent. The question then becomes whether Rusll, a lay
person, was placed on notice fallowing physical therapy that physica therapy had not done what Dr.
Williford told him that it would do, thereby warranting Russdll's pursuing a second medica opinion. |
believe that thisis a question for the jury, and sinceit involves amaterid issue of fact, summary judgment
was ingppropriate.

169. The mgority aso invokes our holding in Smpson v. Lovelace, 2003-CA-01154-COA (Miss.

Ct. App. Nov. 2, 2004). What the mgjority falsto properly appreciateisthat the factsof our case today
are materidly different from the factsin Lovelace. In Lovelace, beginning with the date of the operation
and continuing until the dleged negligence was discovered, the plaintiff suffered from pain, swdling,
numbness and ulcers on his right leg at the Site of the surgery. Here, there is mixed evidence whether

Russdl suffered any pain after his operation. Certainly, there were no numbness, swelling, or ulcers.
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170.  Whileit may appear unreasonable inlight of the timeinterva involved to hold that Russll's lawsuit
should not be time barred, such holding is made possible by the legidaturésdecisoninenactingamedica
negligence statute in 1976 with such a broad window of opportunity in which to file medica negligence
cams. Apparently, recognizing the potentid for just this sort of case, the legidaturein 1998 narrowed the
window by placing asevenyear cap for bringing medica negligence cases, except in those cases involving
fraudulent concedlment and foreign objects being introduced during a surgica or medica procedure.
Despite the long intervad involved here, it isnot our place to do anything other than apply the law to the
facts as presented.

71.  For the reasons presented, | respectfully dissent.

KING, C.J., AND CHANDLER, J., JOIN THIS SEPARATE WRITTEN OPINION.
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